l * QFFICE OF THE ATTORNEY GENERAL - STATE OF TEXAS
. JOHN CORNYN

October 16, 2002

Mr. W. Lane Lanford

Executive Director

Public Utility Commission of Texas
P.O. Box 13326

Austin, Texas 78711

OR2002-5876
Dear Mr. Lanford:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 170755.

The Public Utility Commission of Texas (the “commission”) received a request for ten
categories of information related to pay telephone registration and usage. You state that you
will release a portion of the responsive information to the requestor. Further, you state that
you will withhold the pay telephone location lists that were received by the commission from
Extra Effort Payphones, Inc., from April 11, 1996, through February 11, 1998, in accordance
with Open Records Letter No. 98-1955 (1998). In regard to information in the current
request that is identical to the information previously requested and ruled upon by this office,
we conclude that you must continue to rely on Open Records Letter No. 98-1955 as a
previous determination and withhold this information in accordance with Open Records
Letter No. 98-1955. See Open Records Decision No. 673 (2001) (so long as law, facts, and
circumstances on which prior ruling was based have not changed, the first type of previous
determination exists where requested information is precisely same information as was
addressed in prior attorney general ruling, ruling is addressed to same governmental body,
and ruling concludes that information is or is not excepted from disclosure). Additionally,
you claim that a portion of the requested information, Exhibits X, Y, and Z, is excepted from
disclosure under sections 552.101 and 552.111 of the Government Code. You also state that
the information in Exhibits AA through SS may be subject to third-party confidentiality
claims. Thus, you have notified the twenty-two interested third parties of the request for
information and of their opportunity to submit comments to this office. See Gov’t Code
§ 552.305 (permitting interested third party to submit to attorney general reasons why
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requested information should not be released); Open Records Decision No. 542 (1990)
(determining that statutory predecessor to Gov’t Code § 552.305 permits governmental body
to rely on interested third party to raise and explain applicability of exception to disclosure
in certain circumstances). We have considered the exceptions you claim and reviewed the
submitted information.

In regard to Exhibits Y and Z, you raise section 552.101 of the Government Code in
conjunction with section 56.024 of the Ultilities Code. Section 552.101 excepts from
disclosure “information considered to be confidential by law, either constitutional, statutory,
or by judicial decision.” This section encompasses information protected by statute.
Section 56.024 of the Utilities Code provides as follows:

(a) The commission may require a telecommunications provider to provide
a report or information necessary to assess contributions and disbursements
to the universal service fund.

(b) A report or information is confidential and not subject to disclosure under
Chapter 552, Government Code.

You indicate that the information contained in Exhibits Y and Z consists of the monthly
reports made by telecommunications providers that allow the commission to assess
contributions to and disbursements from the Texas Universal Service Fund. Upon review
of your arguments and the submitted information, we agree that Exhibits Y and Z are
confidential pursuant to section 56.024 of the Utilities Code and must be withheld under
section 552.101 of the Government Code.'

In regard to Exhibit X, you raise section 552.111 of the Government Code. Section 552.111
excepts from disclosure “an interagency or intraagency memorandum or letter that would not
be available by law to a party in litigation with the agency.” In Open Records Decision
No. 615 (1993), this office reexamined the predecessor to the section 552.111 exception in
light of the decision in Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408
(Tex. App.--Austin 1992, no writ), and held that section 552.111 excepts only those internal
communications consisting of advice, recommendations, opinions, and other material
reflecting the policymaking processes of the governmental body. See also City of Garland
v. Dallas Morning News, 22 S.W.3d 351, 364 (Tex. 2000); Arlington Indep. Sch. Dist. v.
Texas Attorney Gen., 37 SW.3d 152 (Tex. App.--Austin 2001, no pet.). An agency’s
policymaking functions do not encompass internal administrative or personnel matters;
disclosure of information relating to such matters will not inhibit free discussion among
agency personnel as to policy issues. ORD 615 at 5-6. Additionally, section 552.111 does

'As we are able to make this determination, we need not address your arguments regarding section
151.027 of the Tax Code or the arguments submitted to this office by Verizon Wireless and GTE Southwest
Incorporated d/b/a Verizon Southwest.
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not generally except from disclosure purely factual information that is severable from the
opinion portions of internal memoranda. Arlington Indep. Sch. Dist., 37 S.W.3d at 160;
ORD 615 at 4-5. The preliminary draft of a policymaking document that has been released
or is intended for release in final form is excepted from disclosure in its entirety under
section 552.111 because such a draft necessarily represents the advice, recommendations, or
opinions of the drafter as to the form and content of the final document. Open Records
Decision No. 559 at 2 (1990). Having reviewed the information at issue, we conclude that
portions of Exhibit X consist of advice, opinions, recommendations, or other material
reflecting the policymaking processes of the governmental body. Therefore, you may
withhold the information we have marked under section 552.111 of the Government Code.
However, the remainder of Exhibit X consists of purely factual information that is not
excepted from disclosure under section 552.111 and must be released.

Finally, in regard to the remaining submitted information, Exhibits AA through SS, an
interested third party is allowed ten business days after the date of its receipt of the
governmental body’s notice under section 552.305(d) to submit its reasons, if any, as to why
information relating to that party should be withheld from public disclosure. See Gov’t Code
§ 552.305(d)(2)(B). As of the date of this decision, none of the interested third parties has
submitted to this office any reasons explaining why their information should not be released.
Therefore, these parties have provided us with no basis to conclude that they have a protected
proprietary interest in these Exhibits. See, e.g., Gov’'t Code § 552.110(b) (to prevent
disclosure of commercial or financial information, party must show by specific factual or
evidentiary material, not conclusory or generalized allegations, that it actually faces
competition and that substantial competitive injury would likely result from disclosure);
Open Records Decision Nos. 552 at 5 (1990) (party must establish prima facie case that
information is trade secret), 542 at 3 (1990). Therefore, Exhibits AA through SS must be
released.

In summary, we conclude that: 1) Exhibits Y and Z are confidential pursuant to
section 56.024 of the Utilities Code and must be withheld under section 552.101; and 2) you
may withhold the information we have marked in Exhibit X under section 552.111. All
remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
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Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.

Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at 877/673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

M. Moy Wt

W. Montgomery Meitler
Assistant Attorney General
Open Records Division

WMM/sdk
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Ref:

Enc:

ID# 170755
Submitted documents

Mr. James D. Braddock

Hanes and Boone

600 Congress Avenue, Suite 1600
Austin, Texas 78701-3236

(w/o enclosures)

Ms. Tammy Shew

Com-Tech systems

3709 Westway Drive, Suite A
Tyler, Texas 75703

(w/o enclosures)

Ms. Andre Mikovitz
Teletrust, Inc.

5760 C 40"

Lubbock, Texas 79407-4041
(w/o enclosures)

Mr. Randall Vidal
Southwestern Tel Com, Inc.
14080 Nacogdoches, Suite 340
San Antonio, Texas 78247
(w/o enclosures)

Mr. Ken Neystel

N-Tel Communications, Inc.
215 North Avenue G
Clifton, Texas 76634

(w/o enclosures)

Mr. David Grudzinski
Coin Telecom Systems
102 East Viejo Drive
Friendswood, Texas 77546
(w/o enclosures)

Mr. Albert Mokry, Jr.

U.S. Telecoin Corporation
4300 Alpha Road, Suite 106
Dallas, Texas 75244

(w/o enclosures)

Mr. Ross McEathron

Extra Effort Payphones, Inc.
6815 Northampton Way
Houston, Texas 77089

(w/o enclosures)

Ms. Karen Pruitt

Public Pay Phone Systems
P.O. Box 202184
Arlington, Texas 76006
(w/o enclosures)

Mr. Elmore Coleman

Clipper Telecommunications, Inc.
3117 White Oak Drive

Houston, Texas 77007

(w/o enclosures)

Mr. Chas Sumer

Telenational, Inc.

2111 Sam Bass Road, #B 2000B
Round Rock, Texas 78681

(w/o enclosures)

Mr. Gary Price

Eagle Payphones, Inc.
3023 Keiller Circle
Katy, Texas 77450
(w/o enclosures)

Mr. Joe Lindeman

The Vending Equipment Network
2300 South I-35, Suite 101
Round Rock, Texas 78681

(w/o enclosures)

Mr. Gene Langkop

Langkop Communications, Inc.
8423 Craighill Avenue

Dallas, Texas 75209

(w/o enclosures)
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Comchoice

8115 FM 2673

Canyon Lake, Texas 78133
(w/o enclosures)

Mr. Douglas Jansky
L and J Enterprises
P.O. Box 202272
Austin, Texas 78720
(w/o enclosures)

Ms. Joyce Daniels

D and B Telephones, Inc.
107 Sproles Drive
Benbrook, Texas 76126
(w/o enclosures)

Mr. Charles H. Carrathers, III

Vice President & General Counsel

Verizon Southwest
600 Hidden Ridge
HQ E02H20

Irving, Texas 75038
(w/o enclosures)

Mr. Robert Nicholas

Nicom, Inc.

6300 Ridglea Place, Suite 519
Fort Worth, Texas 76116
(w/o enclosures)

National Payphones Co., Inc.
P.O. Box 1507

Humble, Texas 77347-1507
(w/o enclosures)

Mr. Sean McCord

Communication Systems International
11550 IH-10 West, Suite 110

San Antonio, Texas 78230

(w/o enclosures)

Ms. Elizabeth Nelms

Payphone Management Company
608 Jackson Hill

Houston, Texas 77007

(w/o enclosures)

Mr. James H. Benson

Verizon Wireless

South Area Legal Department

One Verizon Place - MC: GA1B3LGL
Alpharetta, Georgia 30004

(w/o enclosures)






